
1

IN THE COURT OF ADDITIONAL CHIEF JUDICIAL MAGISTRATE::DHUBRI.

Case no. G.R 3264 of 2017
U/s 457/511 of I.P.C.

State

-Vs-

Rofik Ali.

…..accused

Present: Sri N. Boro, A. J. S.
          Addl. C. J.M., Dhubri.

Appearance of Advocates:
Mr. D. Ghosh, Learned APP.........................…..........for the State.
Mr. Johirul Islam, Advocate……..................for the accused-person.  

Date of Evidence : - 27-08-18;
Date of S.D : - 07-06-19;
Date of Argument : - 18-06-19;
Date of Judgment    : - 02-07-19.

J U D G M E N T

1. The brief facts of the prosecution case, inter-alia, is that on 01-08-17

one Moyan Uddin Choudhury lodged a First Information Report before the

Officer-in-Charge of South Salmara Police-Station stating that on the same

date itself, in the morning, at about 2 a.m., while he had been sleeping in

his house then accused Rofik had entered into his house opening door with

intention to commit theft. Accused searched money and mobile on his bed.

He woke up and grabbed accused. He raised hue and cry. Accused slipped

from  his  clutch  and  ran  away.  Then,  local  people  caught  accused  and

assaulted him. Later, accused was handed over to V.D.P and V.D.P informed

to Thana. Police came and took accused to Thana.   

2. On  receipt  of  Ejahar,  the  Officer-in-Charge  of  South  Salmara P.S.

registered a case being the  South Salmara P.S case no.182 of 2017, u/s

457/380 of I.P.C and launched investigation of the case. During the period

of  investigation  of  the  case,  Investigating  Officer  visited  the  place  of

occurrence, prepared sketch-map of the place of occurrence and examined

witnesses.  On completion of  investigation of  the case,  A.S.I  Abu Shama
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Ahmed submitted charge-sheet of the case against above named accused

u/s 457/380/511 of I.P.C.

3. In pursuant to the court process, accused appeared before the Court

and he  was  allowed to  go  on  bail.  Copies  of  relevant  documents  were

furnished to accused person. After having heard both sides and considering

the material on record, charge of the case u/s 457/511 of IPC was framed

against accused. The particulars of charge u/s 457/511 IPC were read over

and explained to accused. He pleaded not guilty and claimed to be tried. 

4. During trial, prosecution side examined three numbers of witnesses.

In view of the evidence on record, accused was examined and recorded his

statement u/s 313 of Cr PC. The plea of accused was of total denial and

declined  to  adduce  evidence  in  his  defence. I  heard  arguments  put

forwarded by learned counsel for both sides.

POINTS FOR DETERMINATION IN THE INSTANT CASE ARE:

5. (i) Whether the accused person on 01-08-17, around 2 a.m., committed

offence of house breaking for purpose of committing offence of theft and

thereby committed an offence punishable u/s 457 of IPC?

(ii) Whether the accused person on 01-08-17, around 2 a.m., attempted

to commit theft in the house of complainant by entering inside the house

and thereby committed an offence punishable u/s 511 of IPC? 

DISCUSSION OF EVIDENCE, DECISION & REASONS THEREON:

6. Moyanuddin Choudhury, complainant of this case deposing as p.w.1

stated that he knows accused. The incident took place about one year ago

and at about 12 a.m. in the night. He was sleeping on floor of his house

keeping door open due to hot day. Accused entered into his house crossing

over him. He woke up when accused tried to take away a bag. He raised

hue and cry. Neighbours came and caught accused. V.D.P also came and

handed over accused to Police. In his cross-examination, p.w.1 stated that

accused did  not  enter  into  his  house  breaking door.  He is  an illiterate.

Ejahar  did not  read over  and explained to him. He denied that  he had

business relation with accused and accused entitled to get Rs. 1,000/- from

him. Accused left the bag in his courtyard. It is about 1 k.m. distance to the

house of  accused.  He does not  know name of  accused prior  to lodging

ejahar. Saddam Hussain, Latif Sk., Faiyazuddin and Sabed Ali reside near
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him. Police did not visit his house. Police examined him in connection with

this case after one week of the incident. He denied the other suggestions

made by defence counsel on behalf of accused. 

7. Amir Hamza (p.w.2) knows informant and accused. The incident took

place about 1 year  ago from today in the night.  At  that time, he went

outside to attend nature's call and then, he heard shouting ‘Chor’ ‘chor’. He

tried to catch thief but he fell down on ground for slipping. He did not see

thief.  Neighbours  caught  thief  and  handed  over  to  V.D.P.  In  his

cross-examination, p.w.2 stated that he did not see accused coming out

from house of  informant.  About  10 to  12 people  together  chased thief.

Informant is  his brother.  He does not know as to why complainant  and

accused had bad relation.  People use to travel  through the village road

round the clock. Police examine him after 15/30 days of the incident. He

denied the suggestions made by the defence counsel on behalf of accused.

8. Fazor  Ali  Mondal  (p.w.3)  knows  informant  and he  does  not  know

accused. The incident occurred about one year ago and at about 2.30 a.m.

in the night. He was sleeping. He woke up hearing hue and cry and heard

that a thief had entered into water of a ditch situated in the backside of

their  house.  They had to  catch  the  thief.  There  was  a  latrine  near.  He

guessed  thief  was  inside  the  latrine.  Neighbours  caught  the  thief  and

assaulted. He took thief to his house to save him from wrath of public.

Thereafter, they handed over the thief to V.D.P. In his cross-examination,

p.w.3 stated that people use to walk over the village road in the night. He

cannot  say  as  to  why  relation  between  informant  and  accused  was

estranged.  There  are  about  120  houses  in  between  his  house  and

complainant. Informant is his brother in relation. He did not go to Thana

along with informant.  Police examined him in connection with this  case

after 7/8 days of the incident. Accused did not commit theft of any article

from  house  of  complainant.  No  article  was  found  from  possession  of

accused at the time of handing over accused to V.D.P.  He denied other

suggestions made by defence counsel on behalf of accused.

9. Thus, from the evidence of p.w.1, it is cleared that accused was not

found hiding in the house of p.w.1 and he also cleared that he was sleeping

on floor of his house opening door. P.w.1 did not know accused prior to the
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incident. It is about 1 k.m. distance to the house of accused from his house.

From  the  evidence  of  p.w.1,  it  is  not  appeared  that  he  could  identify

accused/intruder  inside  his  house.  He  did  not  say  that  he  had  chased

accused and caught accused along with others in the campus of  p.w.3.

P.w.2 did not see accused because he sustained injuries due to slipping. It

is true that accused was caught red handed by villagers. But, who were the

persons  chased  accused  is  not  cleared.  P.w.1  and  p.w.3  did  not  chase

accused. It is appeared that villagers caught accused from latrine of p.w.3.

P.w.3 saved accused from wrath of villagers and taking accused inside his

house. Accused in his statement cleared that villagers caught him but not

inside campus of p.w.3. Accused said that villagers caught him on road.

There are about 120 houses in between house of p.w.1 and p.w.3. There is

no evidence on record that accused was chased right from house of p.w.1

and finally caught in the campus of p.w.3. P.w.3 did not chase accused.

P.w.3 woke up when villagers raised hue and cry in his campus. As such,

p.w.1 to p.w.3 did not chase and catch accused and therefore, it is unsafe

to hold that accused had ran away from house of p.w.1. P.w.2 and p.w.3 do

not know whether the accused escaped from house of p.w.1. So, I found, it

is not safe case to hold accused guilty for committing offence punishable

u/s 457/511 I.P.C.

10. In view of the above discussion of evidence on record, I am of the

opinion  that  prosecution  side  has  failed  to  prove  the  charge  against

accused beyond all reasonable doubt. Therefore, accused is acquitted from

the charge u/s 457/511 IPC on benefit of doubt and set at liberty forthwith.

Bail bond stands in favour of accused is extended for another period of six

months in view of section 437A of Cr PC.

11. Accordingly,  this  case  is  disposed  of  on  contest.  Judgment  is

prepared and pronounced in open court. Given under my hand & seal of

this court on this 02nd  day of July, 2019 at Dhubri.

                                    Addl. C.J.M, Dhubri.
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   A   P P E N D I X

1. PROSECUTION WITNESS:-PW- 1 Moyanuddin Choudhury, (Complainant)

    PW- 2 Amir Hamza,

    PW- 3 Fazor Ali Mandol,

    

2. PROSECUTION EXHIBITS:- Nil.

3. DEFENCE WITNESS: -      Nil.

                               Addl. C.J.M, Dhubri 


